Yeshiva University, Cardozo School of Law

LARC @ Cardozo Law
CJCR Blog
1-30-2022

Practical Concerns for Automated Mediation
MyeongHwan Cha

Follow this and additional works at: https://larc.cardozo.yu.edu/cjcr-blog
Part of the Law Commons

Journal Blogs
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MyeongHwan Cha
Although traditional mediations involve a human mediator, automated mediation not only
provides a platform for virtual mediations and enhances communication of information, but also
actively facilitates disputes through the use of artificially intelligent (“AI”) systems.1 Such
systems are capable of identifying interests and goals, refining preferences, calculating tradeoffs,
and creating potential solution packages.2 However, aside from the ethical concerns of automated
mediation, there are various practical issues that require attention. Automated mediation systems,
like Smartsettle, raise such issues, specifically concerns of creativity, care, and confusion.
Smartsettle is a negotiation support system that “elicits and manages preferences for any
number of parties . . . and generates potential agreements based on party preferences.” 3 The
platform allows parties to privately view established issues between them and enables them to
assign preferences for each.4 These preferences can be assigned through a visual graph that
corresponds with the parties’ levels of satisfaction.5 Parties can then create and exchange their
own resolution packages, which, essentially, compile a bundle of proposals for all of the issues
involved.6 Each resolution package can reflect party preference by using labels such as
unacceptable, fair, conciliatory, or optimistic.7 In exchanging proposals, the Smartsettle program
is also able to generate and suggest alternative resolution packages, based on those created by the
parties.8 This visual blind bidding system generates proposals in between the “zone of agreement”
and eliminates the tedious back and forth that is often a part of mediations and negotiations.9
Visual blind bidding also allows participants or the mediator to make anonymous proposals
disguised as a suggestion from the Smartsettle algorithm.10 This is the essence of the system, but
it is not all that Smartsettle has to offer.11
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The main benefits of automated mediation are cost savings and convenience, especially in
comparison to litigation.12 Other benefits are the potential for greater access to justice13 and,
possibly, the ability to reach better results.14 However, concerns about the use of automated
mediation seem to undercut these proposed benefits.
First, there is an issue of creativity. Although participants may feel more satisfied with
automated mediation programs,15 these platforms are restricted in the types of issues that can be
addressed and solutions that can be reached.16 Although systems like Smartsettle may be intuitive
for monetary issues, or issues that can be assigned some form of numerical value, cases that involve
more emotional or moral disputes are difficult to quantify.17 Moreover, participants may not be
interested in anything numerical or quantitative. A significant benefit of the traditional mediation
process is the ability to allow parties to reach creative or unconventional solutions that may be
unavailable in a court.18 Resolutions facilitated by a human mediator can involve apologies, future
approaches to communication, an accounting for past wrongs, and a refrain from certain contact
or conduct.19
Second, there is an issue of human care. A key part of mediation is providing an
environment where participants can feel heard and understood.20 However, an automated
mediation system cannot truly listen, nor can it consider personalities or physical and verbal cues.21
Participants may even feel isolated and believe that they are not worthy of human attention.22
Finally, there is an issue of confusion, specifically regarding accessibility and AI literacy.
People may simply lack access to technology or the Internet.23 Additionally, the software may not
be available in certain languages, which excludes certain groups from participating, or there may
be risks of miscommunication between participants of different languages and cultures.24
Regarding AI literacy, participants can be confronted with an intimidating platform and a learning
curve that is not comparable to their daily usage of the Internet and other technologies.25 This may
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create an issue of power imbalances, with those more comfortable with the platform being at an
advantage.26
However, as more complex algorithms become possible and as future generations further
rely on technology, there is hope that automated mediations may play a bigger role in our society.
Research is now being conducted to program algorithms to address the above-mentioned
concerns,27 and robots are even increasingly being used for a variety of complex roles in our
rapidly changing world.28 Nevertheless, further development and future use of artificial
intelligence in mediation must be reviewed carefully to truly deliver the full benefits that mediation
can offer.
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